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RECOMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
before Larry J. Sartin, an Admi nistrative Law Judge of the
Di vision of Administrative Hearings, on July 8, 2004, by video
t el econferenci ng between West Pal m Beach and Tal | ahassee,
Fl ori da.
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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent, Charles
Steven Lieberman, conmtted the offenses alleged in an
Adm ni strative Conplaint issued by Petitioner, the Departnent of
Fi nanci al Services, on January 26, 2004, and, if so, what
penal ty shoul d be i nposed.

PRELI M NARY STATEMENT

On January 26, 2004, Petitioner issued an Adm nistrative
Compl ai nt all egi ng that Respondent had violated certain
statutory provisions governing the conduct of Florida insurance
agents. On February 9, 2004, Respondent, through counsel, filed
a docunent titled Election of Proceedings, disputing the factual
al l egations of the Adm nistrative Conplaint and requesting a
hearing pursuant to Section 120.57(1), Florida Statutes (2004).
A copy of the Administrative Conplaint and the El ection of
Proceedings was filed with the Division of Adm nistrative
Hearings on March 3, 2004. The matter was desi gnated DOAH Case
No. 04-1095PL and was assigned to the undersigned.

A final hearing, to be conducted by video tel econferencing,
was schedul ed for May 14, 2004, by Notice of Hearing issued
April 13, 2004. An unopposed Mdtion for Continuance was filed
by Respondent on April 19, 2004. The Mdtion was granted by an
Order entered May 4, 2004. The final hearing was reschedul ed

for July 8, 2004.



On May 7, 2004, Petitioner filed a Notice of Filing
Confidentiality Agreenment. Pursuant to the Confidentiality
Agreenent, the parties agreed that information and docunents
specifically described in the Agreenent would be treated as
confidential by the parties.

Prior to the commencenent of the final hearing, Petitioner
filed a Joint Pre-Hearing Stipulation. 1In this Stipulation, the
parties admtted certain facts and agreed that no proof on those
facts woul d be necessary at hearing. Those facts, to the extent
rel evant, have been included in this Recormended Order.

The undersi gned conducted, and the parties along with
Respondent's wi tnesses participated in, the final hearing froma
public hearing roomat the offices of the D vision of
Adm ni strative Hearings in Tallahassee, Florida. The court
reporter and Petitioner's wtnesses participated in the final
hearing via video tel ecommunication froma public office |ocated
in West Pal m Beach, Florida.

At the final hearing, Petitioner presented the testinony of
WE. and J.E. Eight exhibits were also offered for
identification as Petitioner's exhibits. Seven of the exhibits
were marked as Petitioner's exhibits 1, 2, and 63 through 67.
The eighth exhibit, Petitioner's exhibit 68, consisting of the
deposition testinony of A H, was taken after the concl usion of

the final hearing and filed on July 14, 2004. The exhibits,



with the exception of Petitioner's exhibit 1, were admtted. A
ruling was reserved on Petitioner's exhibit 1. That exhibit,
whi ch consists of a "Medical Discount Card Warning" fromthe
Florida Attorney General's internet web site, is hereby

rej ect ed.

The Respondent testified on his own behal f and presented
the testinony of Nanita Bl evins. Respondent offered 26 exhibits
for identification. Al were admtted.

By Notice of Filing of Transcript issued July 22, 2004, the
parties were inforned that the Transcript of the final hearing
had been filed on July 20, 2004. The parties, pursuant to
agreenent, therefore, had until August 3, 2004, to file proposed
recommended orders. On August 2, 2004, Respondent filed an
Unopposed Motion for Enlargenment of Tinme to Serve and File
Proposed Fi ndi ngs of Fact and Concl usions of Law requesting that
the parties be allowed to file their post-hearing submttals on
or before August 11, 2004. That Modtion was granted. Both
parties filed proposed orders on August 11, 2004. The post-
hearing submttals have been fully consi dered.

On August 25, 2004, Respondent filed an Objection to
Petitioner's Proposed Recommended Order. That Objection is

her eby overrul ed.



FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnent of Financial Services
(hereinafter referred to as the "Departnent”), is the agency of
the State of Florida charged with the responsibility for, anong
ot her things, the investigation and prosecution of conplaints
agai nst individuals licensed to conduct insurance business in
Florida. Ch. 626, Fla. Stat. (2004).1!

2. Respondent, Charles Steven Lieberman, is currently, and
was at all tines pertinent to this matter, licensed in Florida
as aresident Life & Variable Annuity (2-14); Life, Health &
Variable Annuity (2-15); Life (2-16); Life & Health (2-18); and
Health (2-40) Agent. (Stipulated Facts). The Departnent has
jurisdiction over M. Lieberman's |icenses and appoi ntnments
pursuant to Chapter 626, Florida Statutes. (Stipulated Facts)

3. M. Lieberman's license identification nunber is
A155409. (Stipul ated Facts).

4. M. Lieberman graduated from Col unbia University. From
1974 through 1992, M. Lieberman worked as a trader initially on
the floor of the Chicago Board of Options Exchange, and | ater,

t he Chi cago Mercantil e Exchange.

5. M. Lieberman has held his insurance |icenses for ten

years. This is the first adm nistrative conplaint issued

agai nst him



B. M. Lieberman's Busi ness.

6. M. Lieberman, at all tinmes pertinent, served as
presi dent of Charles Lieberman, Inc. (Stipulated Facts).

7. WM. Lieberman, at all tines pertinent, was the
designated primary agent, as defined in Section 626.592, Florida
Statutes, of Charles Lieberman, Inc. (Stipulated Facts).

8. Charles Lieberman, Inc., at all tinmes pertinent, owned
and did business as "National Medical Services" and "The
| nsurance Center."” (Stipulated Facts).

C. M. Lieberman's "Mdical Benefits Pl an"/"Medi cal
Savi ngs Plan."

9. M. Lieberman offers custonmers who are seeki ng nedi cal
i nsurance a plan which he calls a "Medical Benefits Plan" or
"Medi cal Savings Plan" (hereinafter referred to as the
"Li eberman Medi cal Benefits Plan").

10. The Lieberman Medi cal Benefits Plan consists of the
foll owi ng conponents (hereinafter referred collectively as the
"Pl an Products"):

a. A hospital and surgery expense paynent policy
(hereinafter referred to as the "Hospital |nsurance Plan");

b. A Catastrophe Major Medical I|Insurance Plan (hereinafter

referred to as the "Major Medical Insurance Plan"); and



c. A discount card titled "The Chanber Card" (hereinafter
referred to as the "Chanber Card"), with a "Limted Product
Warranty. "

11. None of the Plan Products included insurance coverage
for physician office visits, a fact which M. Lieberman was
fully aware of.

D. The Hospital Insurance Pl an.

12. The Hospital Insurance Plan provides coverage for
hospital and surgical expenses. It does not provide coverage
for physician office visits.

13. The Hospital Insurance Plan is a nedical insurance
pl an offered by United American |Insurance Conpany (hereinafter
referred to as "United Anmerican").

14. M. Lieberman is an agent for United American.

15. Petitioner's Exhibit 64 is a copy of the hospital and
surgery expense policy that constitutes the Hospital |nsurance
Plan sold by M. Lieberman. (Stipulated Facts). Petitioner's
Exhibit 65 is a copy of the Schedule of Benefits for the
Hospital Insurance Plan. (Stipulated Facts).

E. The Major Medical Insurance Pl an.

16. The Major Medical |Insurance Plan provides coverage for
maj or medi cal expenses in excess of $25,000.00. It does not

provi de coverage for physician office visits.



17. The Major Medical Insurance Plan is al so a nedical
insurance plan. It is offered by United States Life |Insurance
Conmpany (hereinafter referred to as "U.S. Life").

18. In order to purchase a Major Medical Insurance Pl an,
custoners are required to join one of many organi zati ons which
purchase Maj or Medical |nsurance Plans through Seabury & Snith?
an organi zati on which adm nisters the sale of health insurance
for US Life. Custoners, once they join such an organization,
are then required to purchase the Maj or Medical |nsurance Plan
t hrough the organi zation they joined.

19. M. Lieberman is not an agent for U S. Life or
affiliated wth Seabury & Smith. He does not, therefore, sel
Maj or Medi cal | nsurance Plans. Nor does he receive any
conpensation if any of his custoners purchase a Major Medi cal
| nsurance Pl an.

20. M. Lieberman does, however, recomend the purchase of
a Major Medical Insurance Plan as part of the Liebernman Medi cal
Benefits Plan. In order to facilitate the purchase,

M. Lieberman has his custoners join the "American Contract

Bri dge League. "3

Hi s custoners then purchase a Maj or Medi cal
| nsurance Plan directly based upon their League nenbershi p.

21. Petitioner's Exhibit 63 is a copy of the My or Mdi cal
| nsurance Pl an which by M. Lieberman recomended that his

custoners purchase. (Stipulated Facts).



F. The Chanmber Card.

22. In an effort to provide sone relief for cost of
physi cian office visits, which was not covered by the Hospital
| nsurance Plan or the Major Medical |nsurance Plan, M.
Li eberman sold his custoners the Chanber Card. The Chanber
Card, which is not insurance (Stipulated Facts), is a card which
entitles the hol der thereof to a discount® for various nedical
services, including physician office visits.
23. In an effort to enhance the discounts fromthe Chanber
Card available to M. Lieberman's custonmers, M. Lieberman al so
provi ded what he terned a "Limted Product Warranty" which he
of fered through Charles Lieberman, Inc., d/b/a National Mdical
Services. This Limted Product Warranty is al so not insurance.
24. Pursuant to M. Lieberman's Limted Product Warranty,
M. Lieberman purportedly agreed to provide reinbursenent of the
cost of any physician office visit in excess of $15.00, an
anount which he referred to as a "copay," which was not paid for
by the Chanber Card. The additional discounts were dependant,
however, on M. Lieberman's ability to negotiate a reduction in
the fees incurred by his customers directly fromthe physician.®
25. In describing the Chanber Card and the Limted Product
Warranty sold by M. Lieberman, he used the acronyns "PPO' and
"PHCS," and terns |ike "copay" and "clains" normally associ ated

wi th the insurance industry.



G Custonmer WE. (Count | of the Adm nistrative
Conpl ai nt).

26. Prior to Septenber 12, 2002, WE. spoke with
M. Lieberman by tel ephone. She explained to himthat she was
interested in purchasing health insurance, and before she could
expl ai n what she neant in any detail, he informed her that he
coul d provide any health insurance she wanted as | ong as she did
not have high bl ood pressure, which she did not.

27. On Septenber 12, 2002, WE. nmet with M. Lieberman
(Stipulated Facts) at his hone to discuss purchasing health-care
i nsurance. She explained to M. Lieberman that she wanted a
heal th insurance plan simlar to what she had had before she
recently noved to Florida and that she wanted a plan with
m ni mum co- paynents. She al so indicated that she wanted a basic
i nsurance plan until she was able to find enpl oynent where her
heal th i nsurance woul d be provided for her.

28. WE. did not specifically tell M. Lieberman that she
want ed i nsurance that covered physician office visits.® Rather,
she reasonably assuned that by telling M. Liebernman that she
want ed to purchase "health insurance"” that, as an insurance
agent, he woul d understand that she wanted coverage for
physi ci an office visits.

29. M. Lieberman, rather than providing the insurance

coverage whi ch he knew or should have known WE. was seeking

10



coverage which included physician office visits, suggested that
she purchase the Lieberman Medical Benefits Plan. Wile

M. Lieberman attenpted to give sone |imted explanation of his
plan to WE., based upon the manner in which he explained his
plan at hearing, it is understandable that WE. did not
under st and what she was purchasing, or, nore specifically, that
the plan, while including sone health care coverage, did not

i ncl ude coverage for physician office visits.

30. On Septenber 12, 2002, M. Lieberman sold or arranged
for the sale of the Plan Products, as nore fully described in
Fi ndi ngs of Fact 9 through 25, to WE.:

a. WE. signed an application for nenbership in the
American Contract Bridge League (Stipul ated Facts);

b. WE. wote a check for her nenbership in the American
Contract Bridge League (Stipul ated Facts);

c. WE. signed an application and wote checks for the
Chanber Card and a United Anerican Hospital Insurance Plan
(Stipulated Facts); and

d. WE. signed an application for a Major Medica
| nsurance Plan fromU. S. Life and wote a check to Seabury &
Smth. (Stipulated Facts).

31. M. Lieberman knew or should have known that he was
selling WE. a product which she was not interested in

pur chasi ng and that he was not providing her with a significant

11



part of the insurance coverage she was interested in purchasing,
coverage of physician office visits.

32. Wile M. Lieberman gave sone |limted explanation of
what the Chanber Card was, he did not fully explain to WE. that
it was not an insurance program plan, or policy; that it would
not pay for physician office visits; or that it only provided
sonme unspecified discount on the cost of physician office
visits.

33. WE. did not understand what she was purchasing. She
even believed incorrectly that she had not been provided any
insurance at all by M. Lieberman. While this incorrect
assunption was based in part upon comments she perceived were
made by a Departnent investigator, her comments show that she
was unknow edgeabl e about insurance and, therefore, placed her
full reliance on upon M. Liebernan.

34. Even though WE. issued separate checks nmade payabl e
to "A.C.B.L." (the Anmerican Contract Bridge League), Seabury &
Smth (for the Major Medical Insurance Plan), United Anmerican
(for the Hospital Insurance Plan), and National Medical Services
(for the Chanber Card); signed an Acknow edgenent & Di scl ai mer
and an Acknow edgenent & Disclosures (both of which are quoted,
infra, in Finding of Fact 35); and signed a docunent titled
"Medi cal Benefits Plan” which contai ned an acknow edgenent

(quoted, infra. In Finding of Fact 36), WE., unlike

12



M. Lieberman, did not understand that she was purchasing a
product which she had not requested and did not want.
35. The Acknow edgenment & Disclainer and Acknow edgenent &
Di scl osures signed by WE. provided the foll ow ng:
ACKNOALEDGEMENT AND DI SCLAI MER

| understand that the US Life Catastrophic

| nsurance Policy is being purchased through
the mail from Seabury & Smith (G oup

| nsurance Pl ans), who are the brokers for
that plan. Although I am purchasi ng ot her

i nsurance from Charles Lieberman, | realize
that M. Lieberman is in no way representing
Seabury & Smth or US Life and that he is
only making ne aware that this plan is
avai |l abl e.

| acknow edge that it is ny sole
responsibility to reviewthis plan and its
features to determine suitability once the
policy is received.

| nsur ed Dat e

ACKNOW.EDGEMENT AND DI SCLOSURES

| hereby acknow edge that | am purchasi ng
i nsurance that covers approxi mately 75% of
the first $10,000 in the hospital then

covers 100% hospitalization above $25, 000.

Al t hough ny PHCS PPO Access/ Medi cal Savi ngs
Card (which is not insurance) will, in nost
cases, reduce this potential liability;

t hrough negotiated savings, it is not
guaranteed to elimnate it in it [sic]
entirety.

| NSURED DATE

13



The foregoi ng Acknowl edgenment & Disclainer and the
Acknowl edgenent & Di scl osures are m sl eading at best, and
deceiving at worst. \Wile the Acknow edgenent & Discl osures
i ncl udes the | anguage "which is not insurance,"” that |anguage is
i ncluded after the terns "PHCS PPO Access/ Medi cal Savings Card, "
terms which are not clearly identified or explained and are,
along with other term nology used in the Disclosures (i.e.,
"PPO' and "copay") reasonably associated with health-care
i nsurance. Mre inportantly, the Acknow edgenent & Di scl ai mer
and the Acknow edgenent & Di sclosures do not explain that
physician office visits are not being provided through health
care insurance. Finally, WE. was not given an opportunity by
M. Lieberman to read the Acknow edgenment & Disclainer, the
Acknowl edgenent & Di scl osures, or any ot her docunents shown to
her by M. Lieberman. He sinply placed nost of the docunents
whi ch she had to sign in front of her with only the part she was
required to sign visible and told her to sign them which she
di d.

36. The follow ng acknow edgnent was al so contained in a

docunent titled "Medical Benefits Plan" which WE. signed:

By signing below, | agree that al
i nformati on provi ded above is conplete,
accurate, and truthful. | recognize that

because of the high cost of health

i nsurance, National Medical Savings, plan
adm ni strator, has attenpted to put together
a "nedi cal savings/benefit plan" which

14



allows clients to purchase reasonably priced
hospitalization insurance fromwell known a-
rated i nsurance conpani es and conbine it
wi th a product which is not insurance to
better suit the clients' needs.
under stand that anything associated with the
PPO repricing or copay rebates is part of
the "medi cal savings plan”™ and is in no way
to be considered as insurance, but rather as
an affordable alternative to satisfy the
need to reduce nedi cal costs.
Li ke the Acknow edgnments quoted in Finding of Fact 35, this
acknow edgenent, which appears after a paragraph titled "Pre-
Aut hori zed Paynent Plan” on the form is msleading. It is not
clear that it is referring to the Chanber Card, it contains
terms normal |y associated with i nsurance coverage in spite of
the disclainer, and M. Lieberman gave WE. no reasonabl e
opportunity to read the disclaimer before having her signit.
37. After enrolling WE. in the Lieberman Medical Benefits
Plan, M. Lieberman mailed all the docunments which WE. had
signed on Septenber 12, 2002, to her. This was her first
realistic opportunity to read the docunents.
38. After receiving the docunents concerning the Lieberman
Medi cal Benefits Plan, WE. cancelled all of the Plan Products.
39. Although there was sone | anguage in the
Acknowl edgenent and Di scl osures and the formtitled "Medi cal
Benefits Plan" signed by WE. indicating that sone part of the

Li eberman Medi cal Benefits Plan was not insurance, due to the

anbiguity of the |anguage of the Acknow edgenent and the

15



di sclaimer, the lack of opportunity that WE. had to read the
docunents, the other |anguage normally associated with insurance
used in the docunents, and the |ack of coherent explanation
provided by M. Lieberman, it is found that, as to WE.,
M . Lieberman:

a. D dnot informher that the Chanber Card was not an
i nsurance program plan, or policy;

b. "Portrayed" the Chanber Card as an insurance program
pl an, or policy; and

c. Sold her products, none of which provided insurance
coverage for the cost of physician office visits.

H Custoner A H (Count Il of the Adm nistrative
Conpl ai nt).

40. Prior to April 11, 2003, M. Lieberman contacted and
spoke to A.H by telephone. A H told M. Liebernman that she
was interested in purchasing health insurance, including
i nsurance covering physician office visits, with co-pay, and
hospi talization expenses, wth a deducti bl e.

41. On April 11, 2003, A H net with M. Liebermn
(Stipulated Facts) at his home to discuss purchasing health-care
i nsurance. She again explained to M. Lieberman that she was
interested in a policy that covered physician office visits,

with a co-pay, and hospitalization expenses, with a deducti bl e.

16



42. M. Lieberman, rather than providing insurance
coverage whi ch he knew or should have known A H was seeking,
coverage which included physician office visits, suggested that
she purchase the Lieberman Medical Benefits Plan. Wile
M. Lieberman attenpted to give sone |[imted explanation of his
plan to A H, based upon the manner in which he explained his
plan at hearing, it is understandable that A H did not
under st and what she was purchasing, or, nore specifically, that
the plan, while including sone health care coverage, did not
i ncl ude coverage for physician office visits.

43. On April 11, 2003, M. Lieberman sold or arranged for
the sale of the same Plan Products to A.H that he had sold to
WE., described in Finding of Fact 30, supra. (Stipulated
Facts).

44. M. Lieberman knew or shoul d have known that he was
selling A H a product which she was not interested in
pur chasi ng and that he was not providing her with a significant
part of the insurance coverage she was interested in purchasing,
coverage of physician office visits.

45. Wiile M. Lieberman gave sone |limted explanation of
what the Chanmber Card was, he did not fully explain to A H that
it was not an insurance program plan, or policy; that it would

not pay for physician office visits; or that it only provided

17



sone unspecified discount on the cost of physician office
visits.

46. Like WE., A H signed the Acknow edgnent and
Di scl ai mer and the Acknow edgenent and Di scl osures quot ed,
supra, in Finding of Fact 35, and the disclainer quoted, supra,
in Finding of Fact 36. The Acknow edgenents and the discl ai ner
were deficient for the sanme reasons described in Findings of
Fact 35 and 36.

47. Like WE., even though A H issued separate checks
made payable to "A.C.B.L." (the Anerican Contract Bridge
League), Seabury & Smth (for the Maj or Medical |nsurance Plan),
United Anerican (for the Hospital Insurance Plan), and Nati onal
Medi cal Services (for the Chanber Card); signed the
Acknowl edgenent & Di scl ai mrer and an Acknow edgenent &

Di scl osures; and signed the disclainmer contained in a form
titled "Medical Benefits Plan,” A H, unlike M. Lieberman, did
not understand that she was purchasing a product which she had
not requested and did not want. Having explained to

M. Lieberman that she wanted a policy that covered physician
office visits and not having been told that was not what she was
pur chasi ng, she sinply relied upon M. Liebermn.

48. After enrolling A H in the Lieberman Medi cal Benefits
Plan, M. Lieberman nailed all the docunents which A H had

signed on April 11, 2003, to her.
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49. Sone time after receiving the docunents concerning the
Li eberman Medi cal Benefits Plan, A H cancelled all of the Plan
Product s.

50. Although there was sone | anguage in the
Acknow edgenent and Di scl osures and the formtitled "Medi cal
Benefits Plan” signed by A H indicating that sone part of the
Li eberman Medi cal Benefits Plan was not insurance, due to the
anbiguity of the | anguage of the Acknow edgenent and the
Di sclainmer, the other |anguage normally associated with
i nsurance used in the docunents, and the |ack of coherent
expl anation provided by M. Lieberman, it is found that, as to
A.H, M. Lieberman:

a. Did not informher that the Chanber Card was not an
i nsurance program plan, or policy;

b. "Portrayed" the Chanber Card as an insurance program
pl an, or policy; and

c. Sold her products, none of which provided insurance
coverage for the cost of physician office visits.

. Custoner R G (Count IIl of the Adm nistrative
Conpl ai nt).

51. R G did not testify at the final hearing. The
factual allegations of Count IIl of the Adm nistrative Conpl aint

wer e not proved.

19



J. Custoner J.E. (Count IV of the Adm nistrative
Conpl ai nt).

52. Prior to January 17, 2003, J.E spoke with
M. Lieberman by tel ephone. J.E explained to M. Lieberman
that he was interested in purchasing health insurance to repl ace
the Blue Cross/Blue Shield health-care insurance he currently
had.

53. On January 17, 2003, J.E. met with M. Lieberman
(Stipulated Facts) at his home to discuss purchasing health-care
i nsurance. He explained to M. Lieberman that he was interested
in a policy to replace his current policy with Blue Cross/Blue
Shield. J.E. specifically requested a policy that covered
physi ci an office visits.

54. M. Lieberman, rather than providing insurance
coverage whi ch he knew or should have known J.E. was seeking,
coverage which included physician office visits, suggested that
he purchase the Lieberman Medical Benefits Plan. Wile
M. Lieberman attenpted to give sone |[imted explanation of his
plan to J.E., based upon the manner in which he explained his
plan at hearing, it is understandable that J.E. did not
under st and what he was purchasing, or, nore specifically, that
the plan, while including sone health care coverage, did not

i ncl ude coverage for physician office visits.
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55. On January 17, 2003, M. Lieberman sold or arranged
for the sale to J.E. of the sane Plan Products he sold to WE.
described in Finding of Fact 30, supra. (Stipulated Facts).

56. M. Lieberman knew or should have known that he was
selling J.E. a product which he was not interested in purchasing
and that he was not providing himwith a significant part of the
i nsurance coverage he was interested in purchasing, coverage for
physi cian office visits.

57. Wiile M. Lieberman gave sone |limted explanation of
what the Chanmber Card was, he did not fully explain to J.E. that
it was not an insurance program plan, or policy; that it would
not pay for physician office visits; or that it only provided
sonme unspecified discount on the costs of physician office
visits.

58. Like WE. and A H, J.E also signed the
Acknow edgnment and Di scl ai ner and the Acknow edgenent and
Di scl osures quoted, supra, in Finding of Fact 35, and the
di scl ai mer quoted, supra, in Finding of Fact 36. The
Acknow edgenents and the disclainmer were deficient for the sane
reasons described in Findings of Fact 35 and 36.

59. Like WE. and A H, even though J.E.. issued separate
checks made payable to "A.C.B.L." (the Anmerican Contract Bridge
League), Seabury & Smth (for the My or Medical |nsurance Plan),

United American (for the Hospital |nsurance Plan), and Nati onal
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Medi cal Services (for the Chanber Card); signed the

Acknowl edgenent & Di scl ai mrer and an Acknow edgenent &

Di scl osures; and signed the disclainer contained in a form
titled "Medical Benefits Plan," J.E., unlike M. Lieberman, did
not understand that he was purchasi ng a product which he had not
requested and did not want. Having explained to M. Liebernman
that he wanted a policy that covered physician office visits and
not having been told that was not what he was purchasing, he
sinply relied upon M. Liebernan.

60. After enrolling J.E. in the Lieberman Medical Benefits
Plan, M. Lieberman nmailed all the docunents which J.E. had
signed on January 17, 2003, to him

61. Sone tinme after receiving the docunents concerning the
Li eberman Medi cal Benefits Plan, J.E. cancelled all of the Plan
Product s.

62. Although there was sone | anguage in the
Acknowl edgenent and Di scl osures and the formtitled "Medi cal
Benefits Plan" signed by J.E. indicating that sone part of the
Li eberman Medi cal Benefits Plan was not insurance, due to the
anbiguity of the |anguage of the Acknow edgenent and the
di sclaimer, the lack of opportunity to read the docunents before
he signed them the other |anguage normally associated with

i nsurance used in the docunents, and the | ack of coherent
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expl anation provided by M. Lieberman, it is found that, as to
J.E., M. Lieberman:

a. Didnot informhimthat the Chanber Card was not an
i nsurance program plan, or policy;

b. "Portrayed" the Chanber Card as an insurance program
pl an, or policy; and

c. Sold himproducts, none of which provided insurance
coverage for the cost of physician office visits.

K.  The Adm nistrative Conpl aint.

63. On January 26, 2004, the Departnent issued a four-
count Adm nistrative Conpl aint agai nst M. Lieberman.
(Stipul ated Facts).’

64. The Adm ni strative Conplaint contains four counts, one
each for M. Lieberman's association with WE. (Count 1), A H
(Count Il1), RG (Count I111), and J.E. (Count 1V).

65. The Adm nistrative Conplaint alleges that M.
Li eberman's conduct with all four individuals violated Section
626.611(6), (7), and (8), Florida Statutes, and Section
626.621(2), Florida Statutes. The Adm nistrative Conplaint also
all eges that, as to AAH, M. Lieberman violated Section
626. 621(6), Florida Statutes.

66. In support of the alleged statutory violations, the
Departnent alleged, in part, that with regard to all four

i ndi vi dual s:
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a. M. Lieberman "did not inform[his custoners] that The
Chanber Card was not an insurance program plan or policy";
b. M. Liberman "portrayed The Chanber Card as an
i nsurance program plan or policy"; and
c. That "[n]one of the products you, CHARLES STEVEN
LI EBERMAN, sold to [WE., AH, RG, and J.E ] provide
i nsurance coverage for the cost of doctors' visits.”

CONCLUSI ONS OF LAW

A.  Jurisdiction.

67. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2004).

B. The Burden and Standard of Proof.

68. The Departnent seeks to i npose penalties against M.
Li eberman t hrough the Adm nistrative Conplaint that include
mandat ory and di scretionary suspension or revocation of his
licenses. Therefore, the Departnent has the burden of proving
the specific allegations of fact that support its charges by

cl ear and convi ncing evidence. See Departnent of Banking and

Fi nance, Division of Securities and |Investor Protection v.

Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987); and Pou v. Departnent of

| nsurance and Treasurer, 707 So. 2d 941 (Fla. 3d DCA 1998).
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69. \What constitutes "clear and convinci ng" evidence was

descri bed by the court in Evans Packing Co. v. Departnent of

Agri cul ture and Consumer Services, 550 So. 2d 112, 116, n. 5

(Fla. 1st DCA 1989), as foll ows:

[C] | ear and convincing evidence
requires that the evidence nust be found to
be credible; the facts to which the
W tnesses testify nust be distinctly
remenber ed; the evidence nust be precise and
explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence must be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egations sought to be established.
Slonowitz v. Wl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Gaziano, 696 So. 2d 744 (Fla. 1997); In re

Davey, 645 So. 2d 398 (Fla. 1994); and Wal ker v. Florida

Depart ment of Busi ness and Professional Regul ation, 705 So. 2d

652 (Fla. 5th DCA 1998)(Sharp, J., dissenting).

C. The Departnent's Charges.

70. Section 626.611, Florida Statutes, mandates that the
Depart ment suspend or revoke the |icense of any insurance agent
if it finds that the agent has conmtted any of a nunber of acts
specified in that Section.

71. Section 626.621, Florida Statutes, gives the

Departnment the discretion to suspend or revoke the |icense of
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any insurance agent if it finds that the agent has commtted any
of a nunber of acts specified in that Section.

72. The Departnent has alleged that M. Lieberman, in his
dealings wwth WE., A H, and J.E., violated the follow ng acts
described in Section 626.611, Florida Statutes:

(7) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsurance.

(8) Denonstrated | ack of reasonabl e
adequat e knowl edge and techni cal conpetence
to engage in the transactions authorized by
the Iicense or appointnent; and

(9) Fraudul ent or dishonest practices in
t he conduct of business under the |icense or
appoi nt ment .

73. The Departnent has alleged that M. Lieberman, in his
dealings wwth WE., AH, and J.E., commtted the foll owm ng act
in violation of Section 626.621, Florida Statutes:

(2) Violation of any provision of this
code or of any other |aw applicable to the
busi ness of insurance in the course of
deal i ng under the |icense or appointnent.

74. Finally, the Departnment alleged that, as to A H.,

M. Lieberman commtted the follow ng act in violation of
Section 626.621, Florida Statutes:

(6) In the conduct of business under the
| icense or appointnent, engaging in unfair
met hods of conpetition or in unfair or
deceptive acts or practices, as prohibited

under part |1 X of this chapter, or having
ot herwi se shown hinself or herself to be a
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source of injury or loss to the public or
detrinental to the public interest.

D. M. Lieberman's Violation of Section 626.611
| nconpet ence or Di shonesty?

75. Based upon the allegations of the Adm nistrative
Compl ai nt, the Departnent believed when it issued the
Adm ni strative Conplaint that M. Lieberman was either:

(a) Inconpetent, in that his treatment of WE., A H, and
J.E. had denonstrated: a lack of fitness to engage in the
busi ness of insurance in violation of Section 626.611(7),
Florida Statutes; and a | ack of reasonably adequate know edge
and techni cal conpetence to engage in transactions authorized by
his licenses in violation of Section 626.611(8), Florida
Statutes; or

(b) Dishonest, in that he had: denonstrated a | ack of
trustworthiness to engage in the business of insurance in
vi ol ation of Section 626.611(7), Florida Statutes; and had
engaged in fraudul ent or dishonest practices in the conduct of
hi s insurance business in violation of Section 626.611(9),
Fl orida Statutes.

76. In the Departnent's Proposed Recomended Order, the
Department has taken the position that M. Lieberman viol ated
Section 626.611(7) and (8), Florida Statutes, as alleged in

Counts I, Il, and IV, but not Section 626.611(9), Florida
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St at utes, apparently abandoni ng any assertion that
M. Lieberman's actions were di shonest.

77. The Departnent's position as to the WE., A H, and
J.E. is consistent wwth the evidence in this case. The facts
clearly and convincingly proved that M. Liebermn knew or
reasonably shoul d have known that WE., A H, and J.E. cane to
himw th the desire to purchase health insurance that included
coverage of physician office visits. M. Lieberman al so knew
t hat the Lieberman Medical Plan did not include such insurance
and, therefore, that he was not providing specifically what his
custoners were seeking.

78. Gving himthe benefit of any doubt, it is concluded
that where M. Liebernman fell short was in his explanation or
| ack thereof of what the Lieberman Medi cal Plan consisted of, or
nmore precisely, what it did not include: he failed to
adequately explain to WE., A H, and J.E that the Chanber Card
was not insurance that woul d cover physician office visits, the
very thing they were seeking fromhim M. Lieberman was too
terse in his explanation of the Lieberman Medical Plan. He
failed to recognize that these custonmers were reasonably relying
upon his "expertise" to provide themw th what they had
requested. The written explanations and acknow edgenents he had

t hem si gn were confusing. He used sone term nol ogy commonly
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associated wth insurance. He gave themlittle tine, if any, to
read the docunmentation and acknow edgenents they signed.

79. The evidence clearly and convincingly proved that
M. Lieberman violated Sections 626.611(7) and (8), Florida
Statutes, as alleged in Counts I, Il, and IV of the
Adm ni strative Conplaint. The evidence failed to prove that he
vi ol ated Sections 626.611(7) or (8), Florida Statutes, as
alleged in Count |11, or Section 626.611(9), Florida Statutes as
al l eged in any Count.

E. Discretionary G ounds; Section 626.621, Florida
St at ut es.

80. Independent of the violations of Section 626.611(7)
and (8), Florida Statutes, the evidence failed to prove that M.
Li eberman viol ated "any provision of this code or any other |aw
applicable to the business of insurance"” in violation of Section
626. 621(2), Florida Statutes.

81. As to A H and Count Il of the Adm nistrative
Compl ai nt, the evidence did prove clearly and convincingly that
M. Lieberman's conduct of business under his |icenses was
detrinmental to the public interest, in violation of Section
626. 621(6), Florida Statutes. This violation, however, is
subservient to violations of Section 626.611, Florida Statutes,

as to penalty. See Dyer v. Departnent of |nsurance and

Treasurer, 585 So. 2d 1009, at 1014 (Fla. 1st DCA 1991).
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F. Penalty.

82. Florida Adm nistrative Code Rul e 69B-231. 080, sets out
gui delines for the appropriate penalty for a violation of
Section 626.611, Florida Statutes:

a. For a violation of Section 626.611(7), Florida
Statutes, the recommended penalty is a six nonth suspension.

Fla. Adm n. Code R 69B-231.080(7); and

b. For a violation of Section 626.611(8), Florida
Statutes, the recommended penalty is also a six nonth
suspensi on.

83. Florida Admnistrative Code Rule 69B-231.040 limts
t he aggregate suspension for the three counts of violating
Sections 6262.611(7) and (8), Florida Statutes, to 18 nonths.

84. Gven the lack of any substantial financial |oss to
WE., AH, and J.E.; the fact that M. Lieberman has commtted
no ot her violations of Chapter 626, Florida Statutes; and the
Departnment's failure to prove that he intentionally deceived his
custoners, the length of the suspension should be reduced to 12
months. See Fla. Adm n. Code R 69B-231.080(7) and (8).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that a final order be entered by the
Departnent finding that Charles Steven Liebernman violated

Sections 626.611(7) and (8), Florida Statutes, as alleged in
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Counts I, |1, and IV of the Adm nistrative Code; dism ssing
Count 111 of the Adm nistrative Code; and suspending his
licenses for a period of 12 nonths fromthe date of the final
or der.

DONE AND ENTERED t his 31st day of August, 2004, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTIN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 31st day of August, 2004.

ENDNOTES

Y/ Al references to Chapter 626, Florida Statutes, or sections
thereof, are to those versions pertinent to the tines alleged in
the Adm ni strative Conpl aint.

2/  Seabury & Smith sent a letter to M. Lieberman suggesting
that he needed to be sure that he provided a disclosure to his
custoners that he was not an agent for U S. Life. M. Lieberman
suggested that the letter was "nasty," but this testinony was
not convincing. The letter was not offered in evidence

3/ The American Contract Bridge League is an organi zation

i ntended generally for individuals who play the card gane,
bridge. Menbers were not required, however, to actually be
bridge players in order to join the League.
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4 The evidence failed to prove the amount of the di scount
Chanber Card purchasers were entitled to receive.

°/ M. Lieberman explained how the Limted Product Warranty
wor ked at the final hearing and had adm tted Respondent's

exhi bits nunbered 3, 22, and 23. Based upon a review of those
exhibits and M. Lieberman's expl anation, which was difficult,
at best, to follow, it is concluded that the Chanber Card with
the Limted Product Warranty does not guarantee that a custoner
will indeed only pay $15.00 for physician benefits.

®/ WE. did testify on cross-exam nation that she told

M. Lieberman that she wanted coverage for physician office
visits, but that testinony was inconsistent with her testinony
on direct exam nation and is not credited.

I M. Lieberman has proposed findings of fact as to how the

i nvestigation of himbegan, suggesting, wthout clear

expl anation, involvenent of the American Contract Bridge League,
Seabury & Smth, and U S. Life. None of those proposed findings
of fact are relevant to this matter. |If the evidence proves, as
it has in this case, that M. Lieberman has indeed conmtted any
of the violations alleged in the Adm nistrative Conplaint, it
does not matter how the Departnent |earned of the violations or
the notive of those conplaining.

COPI ES FURNI SHED

Robert Al an Fox, Esquire

Di vision of Legal Services
Depart ment of Financial Services
612 Larson Buil ding

200 East Gai nes Street

Tal | ahassee, Florida 32399-0333

Peter Ticktin, Esquire

Schol |, Ticktin, Rosenberg,
datter & Litz, P.A

Net First Plaza

5295 Town Center Road, Third Fl oor

Boca Raton, Florida 33486-1003
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Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet e Dunbar, General Counse
Depart ment of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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